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1.

OVERVIEW OF THE CURRENT REGULATORY
PROGRAM
OF THE ACUPUNCTURE COMMITTEE

BACKGROUND AND DESCRIPTION OF THE COMMITTEE

History of acupuncture requlation and the Acupunate Committee

Before acupuncture became regulated in Califoroigoancturists could be arrested and
prosecuted for engaging in the unlicensed pradticeedicine. As a result, acupuncturists and
their patients organized and sought regulationa&erthe practice of acupuncture by
acupuncturists legal.

In 1972, the California Board of Medical Examinémew called the Medical Board of
California) began regulating the practice of acugture under provisions which authorized the
practice of acupuncture under the supervisionlmiessed physicians as part of acupuncture
research in medical schools. Subsequently, tigalaBon was amended to allow acupuncture
research to be conducted under the auspices otatedhools rather than just in medical
schools.

In 1975, Senate Bill 86 (Moscone, Chapter 267)teckthe Acupuncture Advisory Committee
(committee) under the Board of Medical Examinersa(d) and allowed the practice of
acupuncture but only upon the prior diagnosis farral by a licensed physician, chiropractor or
dentist. Thus in 1976 California became the eigitdite to license acupuncturists. Subsequent
legislation established acupuncture as a "primaajth care profession” by eliminating the
requirement for prior diagnosis or referral by fised physician, chiropractor or dentist; and
Assembly Bill 2424 (Keysor, Chapter 1398 - Statute$978) authorized MediCal payments for
acupuncture treatment. During this time acupuediocensure and regulation was performed by
the former Division of Allied Health ProfessionsABP) of the board.

In 1980, the law was amended to: abolish the Anopue Advisory Committee and replace it
with the Acupuncture Examining Committee within b&HP which allowed the committee

more autonomous authority; expanded the acupustsuscope of practice to include
electroacupuncture, cupping, and moxibustion; fotatithat oriental massage, exercise and herbs
for nutrition were within the acupuncturist's auikhed scope of practice; and provided that fees
be deposited in the Acupuncture Examining Commifeed instead of the board's fund. Most

of these statutory changes became effective oradaiy1982.



Consequently, in 1982, the Acupuncture Examiningh@ittee became an autonomous agency
(though still described as being "within the jurcttbn of the [Medical] board" - B&P Code
Section 4928) with the authority to license andutatg acupuncturists. Except for the statutory
requirement that all regulations adopted, amendedpzaled by the committee shall be subject
to the review and approval of the board (and onaneous, reference to the "board" regarding
approval of acupuncture schools that is statutauiihorized to be, and is, performed by the
committee), the committee is authorized to perfathaspects of the licensure and regulation of
acupuncturists.

The committee's name was changed to the AcupunCumamittee in 1990 to better reflect to
licensees and the public that it was the stat@dicg entity for acupuncturists. (Originally, the
title "Acupuncture Board" was proposed but dropged to resistance from the medical
profession.)

Committee Composition

The committee is composed Iif members: 5 acupuncturistavith at least five years of
acupuncture experience and not licensed as physj@dicensed physiciansvith two years of
acupuncture experience, asighublic members. The Governor appoints the seven practitioner
and two public members who are subject to Senatkrowtion, and the Senate Rules

Committee and the Assembly Speaker each appoinbfothe two remaining public members.
Committee members are appointed to a term of §eaes. Currently there is one physician
board member vacancy which has persisted for a aunflyears - apparently indicating a
difficulty in finding a satisfactory candidate withe requisite acupuncture experience to serve on
the board.

The AC has an annual budget of approximately $illlomand a staff of 7 full-time and 3 part-
time positions including an exempt appointed Exgeudfficer, 4 analysts, 2 office
technicians/assistants, 2 interpreters, and tempbedp.

Committee requlation of the practice and practitiers

The Acupuncture Licensure Act (Business and PradassCode Sections 4925 - 4979) and its
related administrative regulations (Title 16, Galifia Code of Regulations, Sections 1399.400 et
seq.) regulates both the practice of acupunctuldlause of professional titles by its
practitioners. The AC licenses and regulates auocipuists, establishes standards for and
approves acupuncture training programs and schadsestablishes requirements and approves
acupuncture tutorial programs. As part of itsigieg function the AC also administers its own
two part licensing examination, the California Aoapture Licensing Examination (the CALE),
composed of a written examination and a practicafrenation.

The scope of practioaf acupuncture is defined in B&P Code Section 4@8nclude
acupuncture, prescribing and use of oriental massagipressure, breathing techniques,
exercise, or nutrition, including the incorporatmindrugless substances and herbs as dietary
supplements to promote health. “Acupuncture” isnéel by B&P Code Section 4927 as the




stimulation of a certain point or points on or ntree surface of the body by the insertion of
needles to prevent or modify the perception of gaito normalize physiological functions,
including pain control, for the treatment of centdiseases or dysfunctions of the body and
includes the techniques of electroacupuncture,iogpgmnd moxibustion.

Exemptions: Physicians licensed by the Medical Board of @atifa are authorized to practice
acupuncture within their scope of licensed medpcattice, with or without acupuncture

training. Podiatrists licensed by the Californi@aled of Podiatric Medicine and dentists licensed
by the Board of Dental Examiners may also pra@mguncture as part of their respective
licensed practices - if they have completed a @afsnstruction in acupuncture approved by
their respective licensing boards. Further, thapdmcture Act does not prohibit non-licensed
persons from performing or prescribing oriental sage, breathing techniques, exercises, or
nutrition to promote health so long as those atiwiare not performed or prescribed in
connection with the practice of acupuncture.

Regulatedoracticetermsandtitlesinclude "acupuncture,” "acupuncturist,” "certified
acupuncturist,” "licensed acupuncturist,” "oriemtaddicine,"” and similar words. Generally,
licensed acupuncturists use the title Licensed Aongfurist (L.Ac.) or Certified Acupuncturist
(C.A.) Acupuncturists are prohibited from using title "Doctor" or its abbreviation "Dr."

unless licensed as such by the Medical Board. dpancturist who can document proof of an
earned doctorate degree in oriental medicine mayhsstitle Oriental Medical Doctor (O.M.D.)

- but only in conjunction with other informationflecting his or her licensure as an acupuncturist
(e.g., "L.Ac.")

AC program improvement efforts

Improvements noted by the Committee over the gastykars have included: (1) Adoption
of a Strategic Plan with goals and performanceatives; (2) Performance of
an occupational analysis for the licensing exanonat 1996; (3) Establishing a system to
perform random audits for continuing education cbamge; (4) Making changes in the
administration of its practical examination in respe to numerous complaints, and contracting
with a new examination contractor to revise andiadter that examination; (5) Anticipated
elimination of one portion of the clinical examirwat (clean needle technique) as no longer
necessary beginning next year; (6) Proposing, tiireagulation, the upgrading of the Tutorial
Program to make it more equivalent to the curremh&l educational requirement for
acupuncture school training.

Requlation in other states

According to the AC, relying on information frometiNational Acupuncture Foundation, 44
states currently regulate the practice of acupuadtusome fashion: 26 license, one certifies,
and two register acupuncturists; and 16 specifydhly physicians, osteopaths, chiropractors
and or podiatrists may practice acupuncture. mesof the states, the authority to practice is
restricted to acupuncture only, while other stasnit an expanded scope of practice or the use



of other practice titles such as doctor of acupunec(New Mexico) or acupuncturist physician
(Florida). 6 states do not appear to regulatgthetice of acupuncture.

California licenses approximately 3600 active gtacters (non-delinquent licensees), or
approximately one-half of all practitioners in tHe5. Most licensed acupuncturists in California
practice in private settings (private practice).tli® states that license acupuncturists, only
California and Nevada administer their own licegsgxamination. According to the AC,
because of the low number of practitioners in otftetes, the remaining states rely on an
applicants' passage of the national exam admiestey the National Certification Commission
for Acupuncture and Oriental Medicine (NCCAOM).




The following provides the committedisensing datafor the past four years:

Total Licensed Total: 4052 | Total: 4503 Total: 4661 | Total: 5140
Applications Received Total: 352 Total: 352 Total: 654 | Total: 364
Applications Denied Total: 0 Total: 0 Total: 0 Total: 0
Licenses Issued Total: 350 Total: 352 | Total: 166 Total: 607
Renewals Issued Total: 2918 | Total: 3057 | Total: 3290 Total: 1935*
Statement of Issues Filed Total: 1 Total: 0 Total: 0 Total: 0
Statement of Issues Withdrawn Total: 1 Total: 0 Total: 1 Total: 0
Licenses Denied Total: 1 Total: 0 Total: 0 Total: 0
Licenses Granted Total: 0 Total: 0 Total: 0 Total: 2
Conditional Licenses Granted Total: 1 Total: 1 Total: 0 Total: 0
*Low numbers are a result of conversion to a bidmeizewal.

BUDGET AND STAFF

Current Fee Schedule and Range

The AC has an annual budget of approximately $illilomderived primarily from various

license fees paid by licensees, schools (for agsand site visits), tutorial programs (approval
and renewal thereof), and continuing educationatsmapproval fees. The remainder of the
AC's revenues come from interest, disciplinary cesbvery, and miscellaneous reimbursements
(e.g., fingerprint checks.) Approximately 23% loé tcommittee's budget goes for licensing-
related activities, 40% go for exam-related expemds, 29% goes for enforcement and
discipline, and 8% goes for general administratibio. General Fund monies are used to fund
the operation of the AC.

As a result of legislation enacted in 1990, acupunedicenses were issued on an annual basis
until January 1, 1996, at which time they were @ted to a biennial license. The license fees
during that period were $325 from 1991 through 1996e AC reduced its fees to $200/yr. in
1995. Since January 1, 1996, when the licensegehanged to a two-year period, the license
fee has been $325. No request for license feeases are anticipated as the AC's fund is
remaining relatively stable with an adequate resesithough due to the conversion to a biennial



license (with all licenses expiring in 1996 andawed until 1998), most existing licensee fee
revenues will come in on alternate years. Howeatvappears that the AC has a significant
delinquent licensee problem, accounting for ab8aitd its licensee population (approximately
400 delinquent licensees.) Consequently, incrgasia delinquent license renewal fee (currently
only $25), perhaps on a sliding scale over timénsagis currently done for motor vehicle
registration, may be warranted. Also, the committey seek legislative authority to increase its
examination fee - to more accurately pay for th@mattee’s true exam costs.

The following is the schedule of the variaesenuesourcesandfeesfor the AC:

Fee Schedule Current Fee Statutory Limit
Application Fee $ 75 $ 75
Exam Fee $ 200 $ 200
Original License Fee $ 325 $ 325
Renewal Fee $ 325 $ 325
Delinquency Fee $ 25 $ 25
School application/processing fee $1500 $3000
School site inspection - reinspect. Direct cost Direct cost
Tutorial supervision application and
registration fee $ 200 $ 200
Tutorial supervisor renewal fee $ 50 $ 50
Tutorial trainee fee $ 25 $ 25
Tutorial trainee renewal fee $ 10 $ 10
Tutorial delinquency fee $ 5 50% of renewal

Revenue and Expenditure History

The AC's total revenue and expenditures appeag failly stable, and are approximately equal

to each other resulting in a fairly stable funddbake. Expenditures (and revenue) for Fiscal Year
(FY) 1997/98 will be approximately $1.2 million dpections by the AC show that its fund
balance will vary somewhat year to year but wiergtially remain stable projected through the
FY 1999/2000, with somewhat over one year's (14 mbnths) budget in reserve. Past and
projected increases in expenditures appear modevatept for an increase for the development
and administration of the AC's licensure examimatiocesulting from changes made to the
examination and the hiring of a new private examti@tor.



[Note: Because of problems with breaches of thésA&&am security prior to 1990, legislation
enacted in 1989 and extended by legislation enact&894 requires the AC to contract with
independent consultants to administer its licensueemination.]

[See table below for the AC's overedvenueandexpenditure$

ACTUAL PROJECTED
REVENUES
FY 93-94 FY 94-95 FY 95-96 FY 96-97 FY 97-98 FY 98-99

Licensing Fees $ 1,250,490 $ 1,183,118 $ 1,155,997 $ 1,183,494 $ 1,122,305 $ 993,000
Fines & Penalties $ 0 $ 0 $ 0 $ 0 $ 0 $ 0
Other $ 1982 $ 3236 $ 3552 $59,792* | $ 3,000 $ 83,765F
Interest $ 32,000 $ 81,000 $ 94000 $ 106,786 |$ 79,000 $ 53,000
ReimbursementS $42,794 $ 38,474 $ 40,023 $ 26,635 | $ 33,000 $ 33,000

TOTALS $ 1,327,266 $ 1,305,828 $ 1,293,572 $ 1,332,689 $ 1,237,305 $ 1,162,765

EXPENDITURES FY 93-94 FY 94-95 FY 95-96 FY 96-97 FY 97-98 FY 98-99
Personnel Services $265,164 $275,392 $356,360 95$830 $394,451 $394,451
Operating Expenses $579,585 $591,595 $780,333 04$831 $747,629 $747,624
(-) Reimbursements $42,794 $38,474 $40,023 $26,635 $23460 $23,460
TOTALS $887,543 $905,461 $1,176,693 $1,225,996 $1,165.540 $1,165.5410

Expenditures by Program Component

The AC notes that nearly 40% of its budget is exlpenon licensure examination expenses -
$331,043 for the examination development and adination by the independent contractor,
plus additional related expenses to the AC (examtprs, subject matter experts, AC member
and staff support and attendance, etc.) for a &§t8515,056 projected for FY 97/98 (up from
$481,492 for FY 96/97).

Up to its May written license exam, the AC expetith significant complaints regarding the
administration of its licensure examination, partely the clinical portion thereof. Despite the
hiring of a new exam contractor in the Summer &6, 3he AC continued to have problems with
its Winter 96 clinical exam(December 1996 - adntiaison security breach at exam site). As a
result of the termination of the contract by itsvrexam contractor in April of 1997, the AC had
to postpone its June clinical examination to August hire another examination contractor. The
results of that examination appear to indicate thasgt of the problems have now been resolved.



However, the exam contract costs have had to beased requiring the AC to submit a Budget
Change Proposal (BCP) to increase its expenditutteoszation by approximately $66,000 for
the remaining exams (two written and one clini¢at)the current FY 97/98, and an additional
$188,000 for next FY 98/99. Those BCPs are cugrganding Administration approval. Given
the past difficulties the AC has had with its exa&ssentially its main program problem, and the
successful administration of the August 1997 chha&xam, these proposed increases seemed
justified.

The AC has sufficient fund reserves to absorb thegeased costs. However, the committee
indicates that its current, statutorily-prescrileedm fee of $200 does not cover the AC's cost for
administration of its exams, the costs of whichgi for from other revenues (primarily

license and license renewal fees). The AC is recendling that it be given the statutory
authority to set its examination fee at its actigdt, with the likelihood of reducing its license
fees as a result.

[See table below for expenditures by program corepgn

EXPENDITURES BY FY 96/97 %

PROGRAM FY 93-94 FY 94-95 FY 95-96 FY 96-97 Spent by
COMPONENT Program
Enforcement $228,508 $288,304 $337,157 $365 31%
Licensing $246,363 $190,683 $237,999 265 22%
Examination $318,861 $359,662 $521,957 A 39%
Administration $ 93,811 $ 66,812 $ 79,597 9411 8%
TOTALS $ 887,543 $905,461 $1,176869| $1,225,996 100%

Fund Condition

As noted above, the AC's Fund Condition has bednsaprojected to remain relatively stable
through FY 1999/2000. The committee's reserveappsoximately $1,691, 974 on June 30,
1997 (about 16.6 months in reserve.) This is pteptto drop to $1, 696.129 in FY 97/98 and
$1,614,321, in part due to the projected increagxamination costs. If the examination fee
were to be raised to allow the AC to recover itsialccosts related thereto, as is currently being
proposed by the Ac, then it appears that it shaldd reduce its licensure fees so that it can
reduce its fund balance. Currently the renewafdeboth active and inactive licensees is the
same ($325 biennially.) The AC is considering g the fee for issuing an inactive license in
the future.

The AC's enforcement statistics are relatively ldwugh it does appear that there is a significant
"underground economy" of unlicensed activity. hié tAC were to increase its enforcement

efforts (and obtain the necessary budget appraogmiaicrease) to address these and other
violations of the Acupuncture Licensure Act, witletconcomitant increase in its enforcement
costs, this increase would need to be taken intowat in considering any future fee reductions.



E Comparison of Revenues, Expenditures, and Resesie
[See Table Below]

ANALYSIS OF
FUND CONDITION FY 93-94 FY 95-96 FY 96-97 FY 97-98 FY 98-99 FY 99-2000
(Projected) (Projected) (Projected)
Adj. Total Reserves -
July 1 $1,543,829  $1,611,916  $1,691,974 | $1,696,129  $1,614,231
Total Rev. & Transfers $1,253,361 $1,306,054 $1,203,155 $1,281,102 1,268,155
Total Resources $2,797,190 $2,917,970 $2,895,129 $2,977,231 2,87%,386
Total Expenditures $1,177,469 $1,225,996 $1,199,000 $1,363,000 1,219,000
Reserve, June 30 $1,537,802 $1,619,721 $1,691,974 $1,696,129 6181231 $1,667,386
MONTHS IN RESERVE 15.9 16.6 17.0 14.2 16.5
LICENSURE REQUIREMENTS
Education, Experience and Examination Requirements
The requirements for licensure as an acupunctuariSalifornia are:
(1) Be at least 18 years old
(2) Have furnished satisfactory evidence of ontheffollowing
(&) An educational and training program approvethie AC
(b) A tutorial program approved by the AC
(c) Equivalent educational training and clinigalining experience for those

applicants who have completed education taaithing outside the U.S. or Canada.

(3) Passage of the AC's written and practicahkcee examination
Acupuncture License Examination or CALE.)
(4) Not be subject to license denial pursuant&”E ode Section 475

(False statement or omission of material fact in
crime reasonably related to practice;

deceit; or

(the California

et seq.

application; conviction of a
convicbban act of dishonesty, fraud or

commission of an act that would #oéation of the

Acupuncture Act.)

Essentially there are three "pathways" - 2 (a),bb]c), above - to licensure. Pathway 2 (a)
involves graduation from an approved acupunctuneaicor college with a specified minimum
curriculum of 2,348 hours - 1,548 hrs. didactiogitetical training and 800 hrs. supervised
clinical training. Pathway 2 (b) involves 2,850un® - 2,250 hrs. clinical training and 600 hrs.
theoretical and didactic training. For pathwagPthie AC has established specific requirements
for applicants from China, Taiwan, Japan and Korea.

The AC has approved 22 acupuncture schools/trapriograms - 13 in California and nine in
other states or a foreign country (England andr)ap&here are currently two school
applications pending AC approval (one in Texas@melin Southern California). The AC
performs site visits to applicant schools as phitisapproval process - for which the schools



must reimburse the AC its actual costs involvedetime in addition to a $1500 school application
and processing fee if the school is approved.

The AC also has established specific standardadigouncture tutorial supervisors, and tutorial
programs. Currently. there are approximately 3&r@yed tutorial supervisors, with about 40
acupuncture trainees. (Tutorial supervisors mawg trp to two trainees.) The AC has indicated
it is proposing amendments to its regulations tgrage the requirements for tutorial training to
be more equivalent to that acquired by applicarits wbtain their training from approved
acupuncture schools.

Examinations and passage rates.

The required licensing examination is developethieyAC through contract with an independent
consultant (required by law since 1990 until 1/DR0 It is the California Acupuncture
Licensing Examination (CALE) and is a two part exaame day written and one day clinical.
The AC has worked closely with the Department oh€ioner Affairs' Central Testing Unit
(CTU) to assure that its exam is valid, and prgpeeveloped and administered. An
occupational analysis for the licensing exam wasdampleted in 1996, and is done
approximately every five years.

Cost of the two-part California examination is emtly $200. Commencing in 1996, the
examination (both parts) were scheduled to be gwgre a year rather than once a year - due to
the increase in license applicants. Passage ofiritten examination is a prerequisite to
entrance into the clinical exam, which follows thetten exam by about six weeks.

Examination results are to be provided to the erags within three weeks (written) and 45 days
(clinical). The examination is administered inféanguages: English, Mandarin, Cantonese,
and Korean.

The clinicalexamis currently a four part exam involving: pointéiion, diagnosis, herb
identification and clean needle technique. Theh&€ proposed to eliminate the clean needle
technique portion of the clinical exam commencintpwhe next administration of the clinical
exam (1998) as no longer necessary. (Virtuallyyeapplicant passes this portion of the clinical
exam.) Concurrently, the AC is proposing to amiéndegulations to specifically require that the
curricula at approved acupuncture schools and ampre tutorials cover clean needle technique
- which will continue to be tested on the writtearpn of the licensure exam.

There is also a nationakaminatiorgiven by the National Certification Commission for
Acupuncture and Oriental Medicine (NCCAOM) - a pitir organization. The NCCAOM
examination is given in two parts - an acupuncéx@m and an herbal exam. Each part of the
national exam costs $800 - or a total of $160Mfith parts. Except for California and Nevada
which administer their own exam, all other states tequire an acupuncture license exam
accept passage of the national exam. Passage pnational exam is not a prerequisite to
licensure in California, nor is it accepted as lassitute for passage of California's examination.

The passagratesfor the_Californidicenseexaminationwere:

10



FY 96/97: Written: 90% (of 469 first time candidg) & 55%
(repeaters)

Clinical: 78% (of 298 first time candidaté&sB3%
(repeaters)

This is an increase in passage from the two pris, Wwhere the respective passage rates
were: FY 95/96 - 69%/26% written & 64%/45% clidic&Y 94/95 - 65%/9% written &
58%/60% clinical.

Grandfathered licensees

Between the commencement of acupuncture licenauCalifornia in October of 1976 to 1979,
approximately 944 licensure applicants were "gratieifred" without taking a licensure
examination. Of those, approximately 320 (34%) Istive active/current licenses, 53 (6%) have
current/inactive licenses, and 175 (16%) are imdeknt license status. The remaining 396
(42%) have either been canceled, revoked, or teadee is deceased.
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CALIFORNIA ACUPUNCTURE LICENSING EXAMINATION
(CALE) WRITTEN EXAM PASS RATE

FIRST-TIME CANDIDATES REPEAT CANDIDATES
TOTAL PASSAGE TOTAL PASSAGE
YEARS CANDIDATES RATE CANDIDATES RATE
1993/94 375 82% 154 36%
1994/95 335 65% 150 9%
1995/96 387 69% 184 26%
1996/97 469 90% 334 55%

CALIFORNIA ACUPUNCTURE LICENSING EXAMINATION
(CALE) CLINICAL EXAM PASS RATE

FIRST-TIME CANDIDATES REPEAT CANDIDATES
TOTAL PASSAGE TOTAL PASSAGE
YEARS CANDIDATES RATE CANDIDATES RATE
1993/94 No exam No exam No exam No exam
1994/95 360 58% 235 60%
1995/96 542 64% 149 45%
1996/97 298 78% 136 82%

As mentioned previously, the licensing examinatesults are required to be provided to the
examinees within three weeks (written) and 45 delysical). The average number of days
between submission of an application to take am@xation and the exam itself has been 130
days for the past three fiscal years. Currently,deadline to apply for an examination is 120
days (4 months) prior to an examination. The Agbres that the average time between the
exam and the reporting of its results to the exaesrhas been 40 days for the past four fiscal
years. The AC's sunset report did not specifyayetime to process applications to take the
examination or the time elapsed between an irapalication and licensure of a successful
examinee. Some applicants fail eithahe written or the clinical examination and mustitvé
months prior to taking the next examination. Theneo limitation or conditions on the number
of times an applicant may retake an examination.

The AC does have an exaappealprocesdor review applicant appeals regarding their
examination results. The appeals are reviewetidgxamination contractor and the AC, where
issues such as ambiguous examination questionsippomultiple correct answers,
administration errors or difficulties can be comset with adjustments made where appropriate
to give additional credit to an examinee. Exameatgpdecisions appear to be made within a
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several weeks following the issuance of examinatesults. Given the several months between
the clinical exam and the next written exam, thigetframe appears to be reasonable following a
clinical examination. However, given the shorteripd between the written and clinical exams,
it can present scheduling problems for candidates appeal their written exam scores.

AVERAGE DAYS TO FY 1993/94 FY 1994/95 FY 1995/96 FY 1996/97

RECEIVE LICENSE

Application to Examination N/A 130 days 130 days 130 days

Examination to Issuance* N/A 45 days 45 days 45 days
Total Average Days N/A 175 days 175 days 175 days

*Time is from Exam to exam scorg
notification. Licenses are issued
within 2 to 6 weeks thereafter.

Continuing Education/Competency Requirements

Acupuncture licensees are required to completeoB@stof continuing professional education
courses within each two year license renewal cy€lee courses must have received approval
from the AC ($150 provider approval fee.) Licersewust sign an affidavit attesting to
completion of the required CE and their certifisaté completion are subject to random audit by
the AC. Current statute authorizes the AC to wéneCE requirements (i.e., issue a renewal
license) if an applicant fails to complete any lboathe 30 hours of CE and require those hours
to completed during the subsequent two-year renpar@d in addition to the 30 hours of CE
required for that next period. A licensee whosad complete all of the deficient and current
required CE during the next license period mayranéew his or her license again until all of
those hours are completed. For the past few yrar8C has not conducted any random audits
citing shortage of necessary staff. However, tlkehas recently implemented a program to
perform a random audit of 1% of its licensees.

The AC sunset report did not identify how manyisees fail to complete the required CE, are
granted a temporary waiver thereof to completeghegquired hours during the next renewal
cycle, or whose licenses are delinquent as a refalfailure to complete all required CE. If it
does not do so now, the AC may need to considesy(gh statutory change, if necessary)
requiring all licensees who obtain a temporary (f&ar) waiver to produce certificates of
completion for all required deficient and curreri @rior to license renewal. This would allow
the AC's CE audits to survey the licensees whoadseek a CE waiver but just submit affidavits
of CE completion with the normal license renewdfghe AC determines that there is a
significant compliance problem with the CE requigsits, it may need to consider requiring all
license renewals to be accompanied with a listirg)ld€CE course completed or even copies of
the certificates of completion therefor.

Comity/Reciprocity With Other States

Licensure in California as an acupuncturist requa@mpletion of one of the three licensure
"pathways" described previously. Regardless otWipathway is used, all current license
applicants must pass both the written and climpeations of the California Acupuncture
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Licensing Exam. Applicants licensed in anothetestand/or those who have passed the national
NCCAOM examination must still pass California'®lsing exam. There is no provision for a
temporary California acupuncture license. As stioére is no reciprocity with other states.

The AC believes that its current licensing exammnsessential element in assuring that its
licensees have acquired minimum practice competebBeyelopment of the examination
involves subject matter experts (SMEs) who areeturpractitioners and generally who have
received their license within the past five yearss to be current on current acupuncture
education. A great deal of effort, through therf the AC, the AC's exam contractor and the
department's CTU goes into the development andrasiration of the California licensing
exam.

The AC does not believe that passage of the ndtdd@G&AOM exam, which has just recently
added the testing of herbs, provides sufficientii@s®ge of professional competence. However,
the AC has been in contact with the NCCAOM regagdis examination and plans to observe its
next administration in California as part of aroeffto consider whether all or a portion thereof
may be used as part of license qualification inf@ailia in the future. Aspects, such as the use
of computer testing for some parts of the clinexeéhm (e.g., acupuncture point location which is
currently performed using human models) is beiniereed as well for future use.

California's written license examinations generally conducted in Northern California, while
its clinical examinations generally are conducte@outhern California (Los Angeles) due to the
concentration of license applicants from that amd the availability of an appropriate test site
for the clinical exam. Since it is inconvenientlaostly for some license applicants to travel to
Los Angeles to take both the written and clinicaftipns of the current California exam, the AC
should consider whether the use of computer testisi@pas or is being implemented by other
California licensing agencies, could be used tdifate more frequent and geographically
convenient administration of its exam.
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ENFORCEMENT ACTIVITY

ENFORCEMENT DATA FY 1993/94 FY 1994/95 FY 1995/96 FY 1996/97
Inquiries Not tracked Not tracked Not tracked Not tracked
Complaints Received (Source) Total: 61 | Total: 50 | Total: 50 | Total: 114
Public | | e | e
Licensees | | | e e
other | | e e [ e
Complaints Handled Informally
(by AC staff)  (By Type) Total: 108 | Total: 43 | Total: 52 | Total: 96
InCompetence/Negligence 9 6 6 4
Unprofessional Conduct 76 19 23 48
Fraud 7 6 3 12
Health & Safety 0 0 0 1
Unlicensed Activity 12 5 13 26
Personal Conduct 4 4 2 1
Other 0 0 3 2
Nonjurisdictional 0 3 2 2
Conplaints Handled Formally (sent to
investigation) (By Typée Total 70 | Total 27 Total 30 | Total 17
Fraud 4 4 2 1
Incompetence/Negligence 3 4 5 0
Personal Conduct 3 3 1 1
Unprofessional Conduct 54 14 17 10
Unlicensed Activity 6 2 5 5
Complaints Dismissed Total: n/a Total: n/a Total: n/a| Total n/a
Compliance Actions Total: 10 | Total: 11 | Total: 13 | Total: 25
ISOs & TROs Issued 0 0 0 0
Citations and Fines 0 0 0 0
Cease & Desist/Warning 10 11 13 25
Investigations Commenced Total: 69 Total: 39 Total: 13 | Total: 21
Referred for Criminal Action Total: n/a Total: n/a Total: an/| Total: n/a
Referred to AG’s Office Total: 70 Total: 416 | Total: 510 | Total: 567
Accusations Filed 407 353 262 296
Accusations Withdrawn 41 69 67 57
Accusations Dismissed 13 10 12 11
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Stipulated Settlements Total: 87 Total: 73 | Total: 68 Total: 68
Disciplinary Actions* Total: 206 Total: 307 | Total: 274 Total: 278
Revocation 62 65 62 49
Voluntary Surrender 28 62 52 87
Suspension Only 0 2 1 0
Probation with Suspension 39 34 29 27
Probation 75 141 129 112
Probationary License Issued 2 3 1 3
Probation Violations** Total: 10 Total: 14 Total: 17 Total: 14
Suspension or Probation 3 7 5 4
Revocation or Surrender 7 6 8 14
*The total number of “Disciplinary Actions” by theoBrd are those in which either license revocatiolyntary
surrender of the license, suspension with or witlpoabation, probation, or a probationary licenseswgsued.
**The total number of “Probation Violations” refleccthe total number of petitions filed to revokelpation.

Enforcement Program Overview

The responsibility for the actual processing of ptaints was transferred to the AC about three
years ago. Prior to that time the Medical Boatpssed and investigated acupuncture-related
complaints.

The AC notes that it does not have an automateglzdnt-intake process but processes
complaints manually through receipt of written cdanpts. The AC receives only a small
number of complaints, between 50 and 114 (therl&dteFY 96/97.) About half of these come
from the public with the remainder emanating frdra profession itself or other government/law
enforcement agencies. The largest number of contplgEY 96/97) involve professional
misconduct (58), followed by unlicensed activitytJ&nd fraud (13). Few complaints (4) appear
to involve incompetence or negligence. The ACipigites in the Department of Consumer
Affairs' (DCAs') computer complaint tracking systertne Consumer Affairs System (CAS).

The AC notes that the CAS codes have not beercmiftly specific to track prevalent practice
abuses. However, as of July 1, 1997, new comptaitetgories have been added to the system
including sexual abuse, mental/physical impairmenig-related offenses, unsafe/unsanitary
conditions, criminal charges/convictions, and giboe by another state agency.

Because of the inability of the CAS system to cepall the various types of needed enforcement
data that can be useful to all licensing agencigsmthe DCA, the department is planning to
eliminate the CAS and acquire a whole new compmystem in a couple of years - known as the
Integrated Consumer Protection System (ICPS). cbseestimate for the AC's participation in
the ICPS currently is projected to be $177,890e dVerall costs to the licensing boards within
the DCA for the ICPS currently are projected tdbe994,150.

16



Most of the AC's complaints are handled informaiythe AC staff (96 during FY 96/97)

through mediation or through the issuance of caadedesist letters (unlicensed activity - 25 in
FY 96/97). The AC has had administrative citatioml fine authority since 1995, but has not
issued any since that time, citing compliance wghnformal complaint resolution processes as
the primary reason and lack of staff resourcesm@aints determined to contain allegations that
warrant disciplinary action (e.g., sexual miscoridgmoss negligence/incompetence, fraud) are
referred for investigation by an investigator fréme Department of Consumer Affairs' Division
of Investigation (DOI).

The AC believes that there is a significant nundferiolations that are not reported to it in part
because of the cultural values and diversity od, f@ar of retaliation by, a large portion of the
population using acupuncture (primarily Asian ethipackground.) This is believed to be
particularly the case with respect to instancasntitensed activity and false advertising. The
AC has no statutory reporting requirements for thealians or health facilities related to practice
by its licensees.

The AC sunset report notes a number of impedinterts program operation that particularly
relate to its enforcement efforts. These includrifficient staff resources to perform: license-
renewal certifications for required course workesight of continuing education courses (e.g.,
site visits), implementation of administrative tiv&s and fines; lack of authority and staff to
inspect acupuncture offices/clinics; and time delayd inadequate knowledge of acupuncture at
the DOI; and lack of available training of AC staffthe DCA's computer enforcement tracking
system and codes.

BER AND PER AGE OF COMPLA D D, R RRED FOR
ATIO O A ATION AND FOR D PLINARY A ®
FY 1993/94 FY 1994/95 FY 1995/96 FY 1996/97

COMPLAINTS RECEIVED 7,902 11,465 11,497 10,123
Complaints Dismissed 5,614 (71%)] 11,058(96%)| 9,751 (85%) | 8,161 (81%)
Referred for Investigation 2,046 (26%)| 2,041 (18%) 1,998 (17%) 2,039 (20%)
Accusation Filed 407 (5%) | 353 (3%) 262 (2%) 296 (3%)
Disciplinary Action 206 (3%) | 307 (3%) 274 (2%) 278 (3%)
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Case Aqging Data

The committee's report notes that its investiggtneeess generally takes up to two years, and in
some few cases even longer. For the past foualfygars, there have been 142 investigations
commenced on disciplinary cases (21 during FY 96/®uring that same period 144
investigations were completed (17 during FY 96/87J there were 16 investigations still
pending at the end of FY 96/97. The average caopléime for all investigations over the past
four fiscal years has ranged from 290 days (FY 988 454 days (FY 95/96), with the average
being 355 for FY 96/97.

Of the 17 investigations completed during FY 96/B¥ were completed between 180 to 365
days, two cases were completed between 1-2 yeatdywe cases took 2-3 years to complete.
There have been a total of 15 license revocatiatisnwthe past four fiscal years (only one in FY
96/97, with three revocations stayed and probatmposed). During that same four year period
there were 24 license probations. In part the A€sdime delays by, and the lack of knowledge
of acupuncture law and practice on the part ofstigators of DOI as one reason for the long
investigative time period on its cases.

Post-investigation completion ddtar the AC shows that for FY 96/97, there wereenpme-
accusatiorcases pending at the AG' - with three being 0-&@& ald, two being 91-180 days old,
two being 1-2 years old, one being 2-3 years ottlare being over 3 years old. Statistics for
post-accusatiofiling cases at the AG, 17 altogether during FY936show that one was 0-90
days old, one was 1-2 years old, two were fromy2&'s old and 13 were older than 3 years.
Statistics for FY 96/97 also reflect that a tothfiee cases were referred to the AG, four
accusations were completed, and 26 cases arpestiling there.

Generally, the AC's statistics appear to showtalle complaints filed with the committee have
increased in FY 96/97, more of those complaintgeselved informally, the number of
investigations have increased moderately, the nuwiiavestigations completed have
decreased somewhat, the time for investigation éetiop has gone down, and the number of
investigations still pending (16) is relativelylsi&aover the previous year. The number of pre-
accusation and post-accusation cases are relasitadlle, though it appears that at least some of
the older post-accusation cases at the AG aregasinger to complete. Overall, the AC reports
the closure of six administrative disciplinary caslering FY 96/97, of which two took 4 years,
three took 2 years, and one took one year to cdmplehis is a decrease from 18 case closures
in FY 95/96.
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AVERA DA O PRO OMPLA A
AND PRO A

FY 1993/94 FY 1994/95 FY 1995/96 FY 1996/97
Complaint Processing n/a n/a n/a n/a
Investigations 290 409 454 355
Pre-Accusation* n/a n/a n/a n/a
Post-Accusation** n/a n/a n/a n/a
TOTAL AVERAGE DAY S*** 972 1,381 1,173 977

*From completed investigation to formal charpeg filed.
**From formal charges filed to conclusion of diglinary case.
***Erom date complaint received to date of finasposition of disciplinary case.
" n/a" information was unavailable or not provided

INVESTIGATIONS

CLOSED WITHIN:

FY 1993/94

FY 1994/95 FY

1995/96

FY 1996/97

AVERAGE %

CASES CLOSED

90 Days 219 (10%) 282 (14%) 454 (22%) 505 (22%)) 17%
180 Days 294 (14%) 198 (10%) 199 (9%) 289 (13%[) 12%
1 Year 533 (25%) 417 (21%) 396 (19%) 450 (20%[) 21%
2 Years 746 (33%) 658 (33%) 544 (28% 521 (23%) 299
3 Years 249 (21%) 305 (15%) 313 (15%) 302 (13% 16%
Over 3 Years 75 (10%) 115 (5%) 128 (6%) 182 (8%) 7%
Total Cases Closed 2,116 1,975 2,034 2,249

AG CASES CLOSED

FY 1993/94

FY 1994/95

FY 1995/96

FY 1996/97

AVERAGE %

WITHIN: CASES CLOSED
1 Year 100 (28%) 109 (21%) 153 (32%) 222 (44%j) 31%

2 Years 118 (33%) 186 (36%) 146 (30%) 139 (27%) 31%

3 Years 76 (21%) 114 (22%) 93 (20%) 67 (13%) 19%

4 Years 35 (10%) 61 (12%) 47 (9% 469%) 10%
Over 4 Years 29 (8%) 47 (9%) 36 (7% 35 (6%) 8%
Total Cases Closed 358 517 475 509

Disciplinary

Cases Pending 920 719 605 539
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Cite and Fine Program

The AC has had administrative citation and finéatity since 1995, but has not issued any,
citing compliance with its informal mediation anebse and desist letters, and the lack of
adequate staffing.

CITATIONS AND FINES FY 1993/94 FY 1994/95 FY 1995/96 FY 1996/97
Total Citations 0 1 62 141

Total Citations With Fines 3 56 90 73
Amount Assessed $1,750 $59,350 $60,050 $60,080
Reduced, Withdrawn, Dismissed $500 $34,050 $20,800 $16,650
Amount Collected $1,250 $25,300 $35,000 $29,050

Diversion Program

The AC does not have a diversion program for lieesghat have alcohol or drug abuse
problems.

Results of Complainant Survey

The JLSRC directed all board's and committees uradéew this year to conduct a consumer
satisfaction survey to determine the public's viewsertain case handling parameters by those
agencies The JLSRC supplied both a sample fornthadist of seven questions, and indicated
that a random sampling should be made of consuwilerse complaints were closed in FY
96/97. Consumers who filed these complaints weke@respond to the questions using a 5-
point grading system - with 5=satisfied to 1=disseed.

The AC mailed out 98 surveys, received responses #0 of those, with 56 persons not
responding and 22 surveys returned as undeliver&Verall results reflected that 45% were
satisfied (5 points) while 50% indicated dissatiifan (1 point). However, the AC notes that the
majority of those expressing dissatisfaction suteditheir complaints three to ten years ago,
while those submitting complaints within the pdsee years seem generally more satisfied
(though the number of these that were returned feever than those in the dissatisfied group.)
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CONSUMER SATISFACTION SURVEY RESULTS*

QUESTIONS RESPONSES
# Surveys Mailed: 721 SATISFIED DISSATISFIED
# Surveys Returned: 322 (45%)
5 4 3 2 1
1. Were you satisfied with knowing where to file a 43% 21% 13% 5% 17%

complaint and whom to contact?

2. When you initially contacted the Board, were yo
satisfied with the way you were treated and ho 34% 22% 13% 8% 23%
your complaint was handled?

3. Were you satisfied with the information andiadv
you received on the handling of your complaimd 21% 12% 14% 8% 44%
any further action the Board would take?

4. Were you satisfied with the way the Board kepnt 19% 12% 17% 11% 40%
informed about the status of your complaint?

5. Were you satisfied with the time it took to pess
your complaint and to investigate, settle, or 19% 11% 12% 11% 45%
prosecute your case?

6. Were you satisfied with the final outcome ofiyo 10% 7% 4% 6% 69%
case?
7. Were you satisfied with the overall service 16% 11% 14% 12% 46%

provided by the Board?

*The JLSRC directed all board’s and committee’s umeleiew this year, to conduct a consumer satigfacurvey to determine the
public’s views on certain case handling parametéfbe Department of Consumer Affairs currentlyfpens a similar review for all
of its bureau’s.) The JLSRC supplied both a sarffplmat and a list of seven questions, and indit#tat a random sampling should
be made of closed complaints for FY 1996/97. Cores who filed complaints were asked to reviewghestions and respond to a
5-point grading scale

(i.e., 5=satisfied to 1=dissatisfied).

ENFORCEMENT EXPENDITURES
AND COST RECOVERY

Average Costs for Disciplinary Cases

The total annual enforcement costs of the AC hageeased about $100,000 over the past four
fiscal years - from $221,285 in FY 93/94 to 315,676Y 96/97. The majority of the cost
increases are attributable to increased costavastigation (appx. $130,000 increase from
$58,227 in FY 93/94 to $189,842 in FY 96/97.) Aahcosts for services of the AG have
decreased during that same period, as have the athsbutable to hearings conducted by
Administrative Law Judges from the Office of Adnstrative Hearings and those attributable for
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expert withesses. AC statistics also reflect thataverage cost per case by the AG ($3,316 for
FY 96/97) has decreased somewhat over the priofiseal years.

AVERAGE COST PER CASE

INVESTIGATED

FY 1993/94

FY 1994/95

FY 1995/96

FY 1996/97

Cost of Investigation & Experts

$12,712,000

$13,263,000

$12,916,000

$11,834,000

Number of Cases

2,231

1,988

2,043

2,255

Average Cost Per Case
AVERAGE COST PER CASE

REFERRED TO AG

$5,697
FY 1993/94

$6,672
FY 1994/95

$6,322
FY 1995/96

$5,247
FY 1996/97

Cost of Prosecution & Hearings $7,021,000 $7,793,000 $8,162,000 $7,545,000
Number of Cases 607 416 510 567
Average Cost Per Case $11,567 $18,733 $16,003 $13,306
AVERAGE COST PER

DISCIPLINARY CASE $17,264 $25,405 $22,325 $18,553

Cost Recovery Efforts

B&P Code Section 125.3 authorizes licensing agsneithin the Department of Consumer
Affairs to recover from licensees the reasonabstscof investigation and enforcement
(including the costs of prosecution by the AG uphi® time of administrative hearing, if any.)
The cost recovery statistics for the AC are rebitethe table below in comparison with the
amount of its disciplinary enforcement costs. AM@s cost recovery amounts have been fairly
low, with a high of $27,060 ordered in FY 95/96d#&#15,949 ordered in FY 96/97. Of the
amounts actually collected for the past four figears the high was $13,900 in FY 94/95, and
were $6,550 in FY 96/97. The AC notes that the@amhof cost recovery ordered usually is
allowed to be paid during the term of probationahhtan span over three to five years. For the
past four fiscal years, the cost recovery colleetea percentage of the AC's total enforcement
costs has ranged from a high of 5.6% in FY 94/98.186 for FY 96/97.

COST RECOVERY DATA

FY 1993/94

FY 1994/95

FY 1995/96

FY 1996/97

Enforcement Expenditures $21,668,000| $23,220,000| $23,519,000 | $22,935,000
Potential Cases for Recovery* 206 309 274 278
Cases Recovery Ordered

Amount Collected $95,000 $205,000 $458,000 $759,00(
*The “Potential Cases for Recovery” are those ciasesich disciplinary action has been taken based o
violation, or violations, of the Medical PracticetA

RESTITUTION PROVIDED TO CONSUMERS

The AC reports that it does not have, and is noectly considering, any restitution policy -
believing that restitution is not applicable to Heupuncture profession. Therefore no restitution
to consumers was reported by the board.
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RESTITUTION DATA FY 1993/94 FY 1994/95 FY 1995/96 FY 1996/97

Amount Ordered N/A N/A N/A N/A
Amount Collected N/A N/A N/A N/A

COMPLAINT DISCLOSURE POLICY

The AC reports that disciplinary information regagla licensee is available to the public, upon
request, after an accusation is filed by the Aggr@eneral. The only information disclosed is
that contained in the accusation (name, licenseoeommature of violation, disposition, if any)
The AC did not report whether it informs the pulskgarding its issuance of cease and desist
letters (to unlicensed practitioners or regardinwful advertising.)

CONSUMER OUTREACH AND EDUCATION

The AC did not report any specific consumer outnearceducational efforts regarding the
practice of acupuncture or its jurisdiction as shae's licensing agency for acupuncturists. The
AC publishes about one newsletter per year, seait tf its licensees, that covers significant
changes in the law, particular requirements ofdke various activities or actions by the AC,
disciplinary actions against its licensees (inahgdnames & license nos.), and a list of licensees
whose licenses have lapsed and been canceled.
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2.

IDENTIFIED ISSUES, RECOMMENDATIONS, AND FINAL
ACTION OF THE JOINT LEGISLATIVE SUNSET REVIEW
COMMITTEE REGARDING THE ACUPUNCTURE
COMMITTEE

ISSUE #1.  Should the licensing of acupuncturists beontinued?

Recommendation: Both the Department and Committee staff recommentieel
continued licensure of acupuncturists.

Vote: The Joint Committee adopted the recommendationhed Department and
Committee staff by a vote of 6-0.

Comment: Regulation of acupuncturists appears necessaey ghe unique modalities
employed in their profession and the serious sesvibey perform directly with patients.
Acupuncturists provide primary health care andratitve, complementary health care to

their patients - reflecting a different philosoghgn western-trained, allopathic physicians
and other health care professionals. Many otlaesialso have recognized acupuncture as a
unique profession, separate and distinct from atlop medicine, and acupuncture is
recognized and accepted in California's Medi-Cdlanrkers' compensation programs.
Acupuncturists diagnose, administer treatment,paadcribe various treatments and herbs to
promote their patients health.

ISSUE #2. Should the Acupuncture Committee be retaed as the state’s licensing
agency for acupuncturists and under the jurisdiction of the Medical Board, be merged
or independent of the Medical Board, or should it®perations and functions be
assumed by the Department of Consumer Affairs?

Recommendation: Both the Department and Committee staff recommendeat the
Acupuncture Committee should continue to be the agg responsible for the regulation of
the practice of acupuncture, and the name of theudeincture Committee be changed to
the “Acupuncture Board.” Committee staff recommeed that the sunset date of the
Acupuncture Committee be extended for four yeas July 1, 2003). Committee staff also
recommended placing a sunset date of two yearsy(dyl2000) on the jurisdiction of the
Medical Board over the Acupuncture Committee.
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Vote: The Joint Committee adopted the recommendationhed Department and
Committee staff by a vote of 6-0.

Comment The Acupuncture Committee currently exercisesuglty all of the state
licensing and regulatory functions related to tidependent practice of acupuncture. The
only statutorily specified role remaining for theeMcal Board is to approve the adoption,
amendment or repeal of the Acupuncture Committegslations - essentially a vestige of
when acupuncture used to be regulated by the pesdecto the current Medical Board.
Such regulations are developed by the Acupunctorar@ittee, proposed and subjected to
public hearing, and then still subject to reviewlhy Department of Consumer Affairs and
the Office of Administrative Law (OAL) to assureatithe regulatory action is appropriate,
necessary, and within the Acupuncture Committeatsit®ry authority. If the Medical Board
believes that it needs to be specifically apprisiithe Acupuncture Committee's regulatory
proposals, it could simply request being placed®mailing list for notification - and the
opportunity to provide comment at the required mubéarings prior to any regulatory
adoption. Further, the current membership ofAb@puncture Committee includes two
licensed physicians who could provide a physicigwpoint and expertise to their policy
deliberations.

The statutory statement that the Acupuncture Cotamis "within the jurisdiction of the
board" is at best ambiguous and apparently halkeddb any efforts in the past to rectify
operational problems (such as the 1989 scandalenherember of the Committee was
convicted of selling the licensing examination -ethled thelLeqgislatureto step in and enact
the requirement for use of an independent exanractot.)

Changing the Acupuncture Committee's name from "Qdtae" to "Board" would be
consistent with changes that have been made ozgratt few years with the other allied
health profession licensing agencies of the departife.g., Respiratory Care Board.) Such a
name change would better inform the public anditemsees that the Committee is the
state's official licensing entity for acupuncturelgrevent confusion with private

professional organizations.

The Acupuncture Committee appears to be capabilenofioning as an independent

licensing agency, as reinforced by its assumptfdhe@complaint processing functions
formerly performed by the Medical Board until thgesars ago. Given the rather unique
nature of acupuncture within the healing arts 4iga separate, independent agency appears
warranted - and there does not appear to be anifisant benefits to be gained from

merging the regulation of acupuncture into the MaldBoard or the department at this time.

ISSUE #3.  Should the scope of practice for acupunaists be expanded? Should the
Acupuncture Committee regulate "herbalists" in California?

Recommendation: Both the Department and Committee staff recommendeat all
proposals to further expand the scope of acupun&uoractice should be evaluated on a
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case-by-case basis and subjected to the requireroétgunrise” review. As to regulating
“herbalists,” it was recommended that further studye done, including an evaluation of
the problems with other professions and oversigktdiher state and federal agencies.

Vote: The Joint Committee adopted the recommendationhed Department and
Committee staff by a vote of 6-0.

Comment The Acupuncture Committee's sunset report rtbsacupuncturists are
considered primary health care providers in Catifs workers' compensation system, and
that the scope of acupuncture practice is curréattly broad. Prior to any proposal to
increase the scope of permissible practice for aciorists the Committee and the
profession should adequately demonstrate thatdesspossess the necessary training and
competence. Any proposals to further expand tbhpesof acupuncture practice should be
evaluated on a case by case basis, and subjedieel tequirement to complete a “sunrise”
guestionnaire.

The Acupuncture Committee notes that some serieakihproblems have happened to
persons from the use of certain herbs. Howevegsedhlo not appear to be related to
treatment by licensed acupuncturists but rathen fself-administration by the individuals
involved. While the Acupuncture Committee and phafession should be concerned about
regulatory efforts in this area (notably by thediesd Food and Drug Administration), as they
might affect the practice of acupuncturists’ us@eribs, this issue seems broader than just
regulation of "herbalists.” Prior to any proposaftegulate "herbalists” the Acupuncture
Committee should thoroughly evaluate the probleswasrlap with other professions, and
oversight by other state and federal agencies.

ISSUE #4.  Should the size or composition of the Apuncture Committee be
changed?

Recommendation The Department generally recommends a public memipajority and
an odd number of members for regulatory boards. rkbe Acupuncture Committee, the
Department recommended a balanced composition efttrembership consistent with
those guidelines. Committee staff concurred andemmended reducing the size of the
Acupuncture Committee to 9 members, with 4 acupwnrdts, 4 public members and 1
physician.

Vote: The Joint Committee adopted the recommendationihed Department and
Committee staff by a vote of 6-0.

Comment There are a majority of professionals (7) onlthenember Acupuncture
Committee: 5 licensed acupuncturists, 2 physicvitts acupuncture experience, and 4
public members. However, one of the two physicrember positions has been vacant for
several years. Apparently the Acupuncture Commities been able to function without this
member. The number of members on this committaéseslarger than most committees or
boards with a similar number of licensees to ragul&urther, given the past problems
experienced by the Committee regarding its exanongtrogram, and the perception of the
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public as to professionally controlled boards, dasmng the professional representation on
the Acupuncture Committee by two (2), may incrgagalic confidence in future actions
taken by this Committee if granted independensglidtion from the Medical Board.

The primary rationale for professional membersicenising boards is their understanding of
the profession which they regulate. However, hgwtine profession in control of the board
can lead to promotion of self-interest rather ttlenprotection of the public's health and
welfare - the primary purpose of state occupatioegllation. Reducing the size of the
board and increasing the public control thereonleahaintaining sufficient membership
from the regulated profession to provide expertisel/d reduce unnecessary costs and assure
that the public's interest is the Acupuncture Cotteais foremost concern. Besides its
professional members, the Acupuncture Committeaimbiprofessional expertise by
contracting with subject-matter professionals @& tlevelopment of its examination; and the
various professional organizations and acupundcineols appear to actively participate in
the Acupuncture Committee's public meetings.

Regardless of the particular background of its meng\lat appears that the ability of a state
licensing agency, such as the Acupuncture Commiibegerform its administrative functions
in a responsible manner, relies primarily on thaligyof the appointed members and the
executive officer, and their dedication and efforprotect the public. This aspect of
licensing agency performance, rarely focused aewews of licensing agency performance,
relies upon careful selection by the appointindnarity (Governor and Legislature), and
reasonable training of members in the proper perdoce of their duties - the latter function
provided currently to all board members by the Depant of Consumer Affairs.

ISSUE #5.  Should any changes be made to the Acuptuie Committee's licensure
examination? Should the current state examinatioe eliminated in whole, or in part,
and replaced with a national examination to meet ta requirements for licensure?

Recommendation: Both the Department and Committee staff recommendéat the
California's written and practical examination (th€alifornia Acupuncture Licensing
Examination - CALE) should be retained for now, bthat the Acupuncture Committee
should continue evaluating the national exam, givéime time, effort and cost involved in
providing the State CALE exam. The requirement thihe Acupuncture Committee
contract with an independent consultant to develapd administer its examination should
also be retained.

Vote: The Joint Committee adopted the recommendationhed Department and
Committee staff by a vote of 6-0.

Comment The Acupuncture Committee should obtain the s&mey expenditure authority,
preferably through the Budget Change Proposal peyde retain its current exam consultant
through FY 1998/99. The Acupuncture Committee &hoantinue to evaluate and observe
administration of the national exam to determinglifor part of it, might be used to replace
the CALE exam. The Acupuncture Committee shoudd alvaluate, to what extent, its
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licensing examination could be offered through cataptesting to increase its availability to
license applicants and reduce the costs of the iegdion. The Acupuncture Committee
should substantiate the costs involved for its @ratron and pursue authority to have those
costs borne more by the examinees, rather thamdszibg the exam from other revenue
sources such as license and renewal fees.

The biggest problem the Acupuncture Committee facede past two years, concerned both
the substance and the administration of its licemsxam. This is especially true for its
clinical examination. After numerous complaintg&eeceived from examinees, especially
those sitting for the 1996 exams, and the thregs#l action, the Acupuncture Committee
made concerted efforts to improve both the qualig the administration of its clinical
examination. It appears as if the recent Augu871dinical exam was administered with a
minimum of problems, following the hiring of thedat exam consultant earlier this year, and
the Committee’s efforts to work closely with thensaltant to eliminate problems which
were identified with previous exams. However, ausiering its own clinical exam is a very
complex and burdensome task, that appears to loessfal only with a great deal of
dedicated effort and coordination between the Cdtemand its exam consultant.

The licensing revenues of the Acupuncture Commaggeear to subsidize the Committee's
examination costs. Its current $200 examinati@s fppear to provide insufficient revenue
to cover its contract and staff costs for the exations. The Committee should consider
seeking authority to increase the examination téewever, with over one year of fund
reserve, the Committee should also consider redutsricense fees correspondingly.

Given the effort and increasing cost involved fadifdrnia's exam, careful evaluation of the
national NCCAOM exam, as at least a partial altéveaand the possibility of utilizing
computer testing to increase applicant access adgisable.

ISSUE #6.  Should licensees be required to displalyéir licenses for the public and
provide their names and license numbers in any advigssement of their services?

Recommendation: The Department did not address this issue. Comesitstaff
recommended that those licensed by the Acupuncfoenmittee be required to display
their licenses in the locality in which they aredating patients, and provide their names
and license numbers in advertising of their service

Vote: The Joint Committee adopted the recommendation oh@nittee staff by a vote of
6-0.

Comment While the feasibility and logistics of displayindieense may vary with the
practice setting of the licensee (a private offieesus a clinic or other health facility, for
example), it is imperative that consumers know &patactitioner is licensed/regulated by a
state agency. The Acupuncture Committee also @elécthat it is often difficult to determine
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whether a particular acupuncture practice is cotailiby a licensee of the Committee given
the use of names in advertisements that differ fitomse recorded with the Committee. The
laws of other licensed professions or occupatidtenaequire that the license be publicly
posted in the practice location, and that the Beemumber of the licensee be placed in any
advertising or contracts. This informs the pubitiat a particular individual is licensed by the
state and facilitates identification of the licemdyy the licensing agency.

ISSUE #7. Should the delinquent license penaltydée increased by the Acupuncture
Committee?

Recommendation: The Department did not address this issue. Comesaitstaff
recommended increasing the delinquent license pénéte (currently $25), given the
apparent high number of delinquent licensees whda fa renew their licenses.

Vote: The Joint Committee adopted the recommendation oh@nittee staff by a vote of
6-0.

Comment: The Acupuncture Committee's statistics indichéd there are about 400
delinquent licensees (out of a total active licensepulation of approximately 4000
licensees). This appears to be fairly high, arsdigh delinquencies persist for a long time -
increasing the delinquency penalty may promotesi@®ed compliance. Other licensing
agencies in the department have higher penaltiggemalties that increase over time, as a
means to enforce timely license renewals.

ISSUE #8. Should changes be made regarding the cent continuing education
requirements?

Recommendation: This issue was not addressed by the Departmentim@adtee staff
recommended that the Acupuncture Committee's cuitranthority to grant two year
waivers of the 30-hour continuing education preregite for license renewal should be
limited, and only include circumstances of dire rber circumstances beyond the control
of the licensee (e.g., serious iliness).

Vote: The Joint Committee adopted the recommendation oh@nittee staff by a vote of
6-0.

Comment Currently there are no specified grounds forAbapuncture Committee’s
granting of a two-year waiver of the 30 hours @fuieed continuing education.
Consequently, there is no standard as to whetloér reguests are justified. Also, the
Committee has not performed audits of complianch this requirement, or whether the
licensee makes up the required continuing educatiimn to the next renewal cycle (though it
has recently implemented a program to conduct @oranaudit of 1% of its licensees.) To
assure compliance with, and impartial applicatibthe continuing education requirement
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(presuming that continuing education truly enharpregessional competence) - some
limitations or standards for the grant of such wesvby the Committee should be considered.

ISSUE #9. Should acupuncture schools be required tabtain approval from the Bureau
of Private Postsecondary and Vocational Educatiorf¢rmerly the Council on Private
Postsecondary and Vocational Education (CPPVE), similar governmental approval

if located outside of California, prior to obtaining Acupuncture Committee approval, as
recommended by the Committee?

Recommendation: Department did not address this issue. Committedfsconcurred
with the Acupuncture Committee, that the Bureau Bfivate Postsecondary and
Vocational Education, or similar approval, shouldeba prerequisite for the Acupuncture
Committee approval in the future. However, this tegement should not be applied to
schools which already have received temporary Acogiure Committee approval based
on "conditional" former CPPVE approval.

Vote: The Joint Committee adopted the recommendation oh@nittee staff by a vote of
6-0.

Comment The Acupuncture Committee recommended prior agghioy the Bureau of
Private Postsecondary and Vocational Educatiore Gbmmittee states that if it approves
new acupuncture schools that have only obtainedditonal approval” from the CPPVE
(which can last two years), then students (whospwucture training can take three years to
complete) are in jeopardy if that school fails biaon final CPPVE approval and
consequently loses the Acupuncture Committee'soappbefore the student graduates. The
Committee argues that this would require studentsansfer to an approved school and
possibly lose some credit for coursework alreadymeted at their first school.

ISSUE #10. Should the time period in which a acumcture graduate may practice
acupuncture in a supervised postgraduate review cose, without obtaining a license, be
extended from three to six months as recommended ltlge Acupuncture Committee?

Recommendation: Department did not address this issue. Committedfoncurred

with the Acupuncture Committee, that the acupunctuschool graduate be able to practice
in postgraduate supervised review courses witholitanse for six months rather than just
three.

Vote: The Joint Committee adopted the recommendation oh@nittee staff by a vote of
6-0.

Comment The Acupuncture Committee recommended the additithree months for

postgraduate supervised practice without a liceRise.Committee believes that extending
the time period for unlicensed practice in a sugexd postgraduate review course is
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reasonable given the six months period that ekistween licensing exams. Extending the
postgraduate training exemption would enable stisdeho have graduated, but are awaiting
the examination (or reexamination if they've oraietl), to practice during the interim

period between the exams. The supervised natuheegfostgraduate course training is
believed to provide adequate protection to patidatsg that period.
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